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Motions for Rehearing

and Rehearing En Banc:
Tips for the Trade

By Carlos F. Gonzalez and Gerardo J. Rodriguez-Albizu

Litigation — whether
at the appellate or trial
court level — is a zero-
sum game. There is
always a proverbial
“winner” and “loser.”
Of course, advocates

" always desire to be on

2. the winning side of the
C.GONZALEz e€dquation. In a final at-
tempt to persuade the
appellate court as to
the correctness of an
advocate’s position,
appellate counsel fre-
quently file a motion for
rehearing or rehearing
en banc.! Aside from a
bruised ego, there are
other reasons for filing
a rehearing motion.
Chief among them may
be client relations. It is
certainly easier to tell the client “I did
everything possible, it just didn’t work
out” after counsel has exhausted all rem-
edies afforded by the Rules of Appellate
Procedure. This may be especially true
when the client is a fruitful source of work
(think trial counsel).

For over half a century, appellate courts
have complained that the bar abuses

G. RODRIGUEZ-
ALBIZU

rehearing motion practice. Beginning in
State ex rel. Jaytex Realty Co. v. Green,?
Judge Wigginton lamented that “[t]he
experience of this court indicates that
there is prevalent in the bar an opinion
that the filing of a petition for rehearing is
aroutine step in every case decided by an
appellate court.” Expressing his frustra-
tion with this practice, Judge Wigginton
further commented that it was “not a
compliment to the intelligence, the compe-
tency or the industry of the court for it to
be told in each case which it decides that
it has ‘overlooked and failed to consider’
from three to twenty matters which, had
they been given proper weight, would
have necessitated a different decision.™
Apparently Judge Wigginton’s plea to the
bar has fallen on deaf ears.’

Florida Rule of Appellate Procedure
9.330 provides that a party may file a
motion for rehearing within fifteen days
of the court’s order. Such a motion, how-
ever, must “state with particularity the
points of law or fact that, in the opinion
of the movant, the court has overlooked or
misapprehended in its decision, and shall
not present issues previously raised in
the proceeding.” A cursory review of the
law interpreting Rule 9.330 demonstrates
that counsel frequently run afoul of the

latter requirement.”
See “Rehearing” page 5
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Rule 9.331, in turn, governs mo-
tions for rehearing en banc. Such
motions may only be filed when, in
counsel’s opinion, the case is of “ex-
ceptional importance” or reconsid-
eration is “necessary to maintain the
uniformity in the court’s decisions.”
The Rule also requires counsel to
certify that the grounds for filing a
motion for rehearing en banc are pres-
ent.? Similar to motions for rehearing
under Rule 9.330, the District Courts
“perceive an undisciplined practice
of some appellate counsel to seek en
banc review of arguments rejected in
panel decisions.”?

Perhaps in an attempt to curb re-
hearing motion practice, the District
Courts of Appeal have recently moved
towards sanctioning counsel for vio-
lating Rule 9.330’s strictures.!! Such
sanctions include ordering counsel
to show cause in writing, awarding
attorneys’ fees to the opposing party,
and even instructing the Clerk of the
Court to deliver a copy of the opinion
to The Florida Bar.'?

For example, in Unifirst Corp. v.
City of Jacksonville, the First District
explained that section 57.105, Florida
Statutes, could serve as a basis for
awarding appellate attorneys’ fees

against a party who improvidently
moves the court for rehearing.’?
There, the appellant filed a motion
for rehearing pursuant to Rule 9.330
in response to the court’s per curiam
opinion.'* The appellee responded and
also filed a motion for fees pursuant to
section 57.105. Importantly, the First
District noted the appellee’s motion
for sanctions was improperly filed
because the appellee failed to comply
with the 21-day safe harbor provision
contained in section 57.105(4).15 The
appellee’s failure, however, was due
to the operation of Rule 9.330 itself,

continued, next page

DiscussioN WITH THE SUPREME COURT

Newly Revised Format*

Please join us for the Annual Young Lawyers Division/Appellate Practice Section

Robert Orseck Moot Court Competition and Discussion with the Florida Supreme Court.

"

June 24, 2010 at 2:00 p.m. -4:30 p.m.

Boca Raton Resort & Club
Royal Palm Ballroom V/VI

501 East Camino Real, Boca Raton, Florida 33432

*Revised Format: The Supreme Court will judge the final round of the competition. Following APS Chair Dorothy
F. Easley and YLD President RJ Haughey's brief opening remarks, the Justices will discuss cutting-edge topics
important to us all: (1) the future of court funding, (2) the status of efiling for appellate courts and the court system
in general, (3) streamlining the process of amending the rules of procedure, (4) recent trends in lawyer discipline
and (5) death penalty appeals issues. The APS Chair-Elect, Former Supreme Court Justice Raoul G. Cantero and
Vice-Chair Matthew J. Conigliaro will serve as moderators for audience questions. The winners of the competition
will be announced and recognized after the Discussion with the Supreme Court.

Advance questions for the Supreme Court are encouraged to be submitted to: info_eap@bellsouth.net.
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which requires a response to a motion
for rehearing within ten days. The
First District nonetheless concluded
the court could award attorneys’ fees
on its own initiative pursuant to sec-
tion 57.105(1).16

Consequently, prior to filing a mo-
tion for rehearing, clarification, or
rehearing en banc, counsel should
carefully ensure that a good faith ba-
sis for filing the motion is present.

The Dreaded PCA Opinion
- “Affirmed”

Frequently advocates file rehear-
ing motions in response to a per
curiam affirmance opinion. Learning
that the appellate court simply “af-
firmed” the trial court without further
elaboration becomes a difficult pill to
swallow after months of poring over
appellate records, researching au-
thorities, drafting and revising briefs,
and preparing for oral argument.

By issuing a PCA opinion, counsel
frequently argue in their rehear-
ing motion, the appellate court has
thwarted the party’s right to obtain
review from the Florida Supreme
Court. In Whipple v. State,'” the court
addressed this very issue. There, the
court noted that a party does not
have a “right” to obtain review by the
Supreme Court.!® The Florida consti-
tution merely guarantees a litigant
a right of review.!® “If every litigant
had a right of review in the supreme
court,” the Second District explained,
“the court would be so overwhelmed
that it could not possibly focus on the
important cases.”

In response to the Supreme Court’s
overwhelming caseload, the District
Courts of Appeal were created in 1957
through an amendment to Article V
of the Florida constitution. It was
originally intended that the District
Courts of Appeal would have final
appellate jurisdiction in most cases.
This finality, however, eroded as the
Supreme Court began looking at
trial court records in lieu of district

court holdings to determine conflict
jurisdiction. As a result, the Supreme
Court’s caseload once again became
unmanageable.?! In 1980, the Florida
constitution was amended a second
time to limit the Supreme Court’s
jurisdiction to better effectuate the
intentions of the original amendment
which created the District Courts.??

Under the present constitutional
scheme, the District Courts are
tasked with ensuring that every liti-
gant receives a fair trial through its
so-called “error-correcting function.”3
This enables the Supreme Court to fo-
cus its attention on its judicial policy-
making function by clarifying the law
and promulgating new rules of law.
To further this purpose, the District
Courts of Appeal are empowered with
the ability to certify matters “of great
public importance” or decisions which
are in “direct conflict” with another
District Court.?*

The District Courts are certainly
cognizant of the fact that by issue of
a PCA opinion, a party is deprived of
further review in the Supreme Court.
For this reason the District Courts en-
deavor to write an opinion whenever
there is a colorable argument that
review may be obtained before the
High Court. Nevertheless, according
to the courts, “[t]he fact remains . . .
that most of the cases cited by zealous
advocates as being in direct conflict
with our PCA decisions are simply not
close enough to write about.”®

The District Courts of Appeal cer-
tainly have good reason for discour-
aging unnecessary rehearing motion
practice. According to the Office of the
State Courts Administrator’s Septem-
ber 2005 report on Judicial Certifica-
tion Statistics for Criteria Proposed
by the Commission on District Court
of Appeal Performance and Account-
ability,?® in the fiscal year 2004-2005
there were on average of 396.2 cases
filed per appellate judge. Florida Rule
of Judicial Administration 2.250(a)(2)
provides that a decision should be
rendered within 180 days of either

6

oral argument or the submission of
the case to the panel without oral
argument. Considering the heavy
caseload the District Courts of Ap-
peal manage, and the relatively quick
turnaround time required by the
Rules of Judicial Administration, it is
understandable that appellate judges
lament the routine practice of counsel
filing motions for rehearing.

Tips For The Trade

The District Courts have uniformly
cautioned that a rehearing motion
should only be filed if a party believes
that a reasonable and objective basis
exists for filing such a motion. “It is
only those instances in which this
analysis leads to an honest conviction
that the court did in fact fail to con-
sider (as distinguished from agreeing
with) a question of law of fact which,
had it been considered, would require
a different decision, that a petition for
rehearing should be filed.”?"

An advocate should therefore re-
frain from filing a rehearing motion
that simply asserts the arguments
made in a party’s merits briefs. In
Unifirst Corp., for example, the First
District awarded monetary sanc-
tions against the appellant in part
for presenting issues initially argued
in the appellant’s merits brief and
at oral argument.?® Asking a friend
or colleague to review a proposed
rehearing motion may assist counsel
in obtaining an objective assessment
of the motion’s propriety prior to
filing. Counsel should also carefully
reflect on the arguments made in the
merits briefs and gauge the court’s
temperature during oral argument in
assessing whether a rehearing motion
is warranted.?

When filing a motion for rehear-
ing en banc, the motion should make
clear “that the case, rather than an
issue in the case, is of exceptional
importance.”®® According to Judge
Shepherd, en banc review is only ap-
propriate when:

continued, next page
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(1) the outcome of the case (or its
notoriety) is of greater moment
or impact within the community
rather than its effect upon the
law of the state and either (a)
the case is important beyond the
effect it will have on the litigants
or (b) will affect the ability of other
potential litigants to seek their own
remedies, or (2) the outcome of the
case may reasonably and negatively
influence the public’s perception
of the judiciary’s ability to render
meaningful justice.?!

As with motions for rehearing un-
der Rule 9.330, motions for rehearing
en banc should similarly be viewed
from an objective basis to determine
whether a Rule 9.331 motion is war-
ranted.

Concluding Remarks

The District Courts’ patience with
the bar regarding motions for rehear-
ing and rehearing en banc has run
thin. Advocates who frequently file
such motions as a matter of course do
so not only to their detriment, but to
the Bar’s as well.?2 Rehearing motions,
however, are the exception to the norm
and should only be filed under very
limited circumstances. The possibil-
ity of sanctions, or worse, potential
disciplinary action from the Florida
Bar, awaits counsel who improvidently
files a rehearing motion.

Carlos F. Gonzalez is a partner in
Diaz Reus & Targ, LLP’s Miami office.
Mr. Gonzalez represents corporations,
government entities, and individual
clients before the various District
Courts of Appeal, the Florida Supreme
Court, and the federal courts of appeal.
Mr. Gonzalez’s practice focuses on
appellate advocacy and trial support
with an emphasis in international
commercial law and criminal law.

Gerardo J. Rodriguez-Albizu is an
associate in Diaz Reus & Targ, LLP’s
Miami office. Mr. Rodriguez-Albizu
concentrates his practice in appellate

advocacy and trial support, with an
emphasis in international commercial
law and multi-jurisdictional litiga-
tion. Mr. Rodriguez-Albizu is fluent in
English and Spanish, and is a magna
cum laude graduate from the Univer-
sity of Miami School of Law.
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Endnotes:

1 See, e.g., Lawyers Title Ins. Corp. v. Reitzes,
631 So.2d 1100, 1101 (Fla. 4th DCA 1993) (“It
appears that counsel are utilizing the motion
for rehearing and/or clarification as a last re-
sort to persuade this court to change its mind,
or to express displeasure with this court’s
conclusion.”).

2 105 So. 2d 817 (Fla. 1st DCA 1958).
3 Id. at 818.
4 Id.

5 See Amador v. Walker, 862 So. 2d 729, 733
(Fla. 5th DCA 2003) (“Although much has been
written to discourage the use of rehearing mo-
tions [to reargue the merits of an unsuccessful
appeal], apparently the written word is not
penetrating enough to get the point across.”)
(collecting cases); Lawyers Title, 631 So. 2d at
1100 (“Despite all that has been written to dis-
courage the abuse of motion practice, motions
for rehearing continue ‘to occupy a singular
status of abuse’ in our court system.”) (quoting
Parker v. Baker, 499 So. 2d 843, 847 (Fla. 2d
DCA 1986)).

6 Fla. R. App. P. 9.330(a).

7 See, e.g., Unifirst Corp. v. City of Jackson-
ville, Tax Collector’s Office, No. 1D09-0820, 2010
WL 1076234, at *1 (Fla. 1st DCA March 25,
2010) (noting that appellant’s motion for re-
hearing advance arguments which “were raised
in Appellant’s Initial Brief and extensively ad-

dressed during oral argument; rearguing these
points was improper”); Amador, 862 So. 2d at
733 (“As a final point, we wish to address the
procedural propriety of the various motions
filed by Plaintiff. The Motion for Rehearing
simply re-argues the merits of the court’s
opinion, in violation of Rule 9.330(a), Florida
Rules of Appellate Procedure.”); Lawyers Title
Ins. Corp., 631 So. 2d at 1100 (“We find noth-
ing in the instant motion for rehearing that
appellant did not argue in his briefs of in oral
argument.”); Whipple v. State, 431 So. 2d 1011,
1013 (Fla.2d DCA 1983) (“From our experience,
most motions for rehearing or clarification
contain a condensed version of all or some of
the points previously argued.”); Sherwood v.
State, 111 So. 2d 96, 97 (Fla. 3d DCA 1959) (“A
cursory examination of [the petition for rehear-
ing] show that it is an attempted reargument
of the case, largely on new theories, taking
up certain of the points which were argued in
the appellant’s brief and rearguing them with
citation of authorities.”).

8 Fla.R. App. P. 9.331(d).
9 Fla.R. App. P. 9.331(d)(2).

10 Univ. of Miami v. Wilson, 948 So. 2d 774,
787 (Fla. 3d DCA 2006).

11 See, e.g., Unifirst Corp., 2010 WL 1076234,
at *2 (awarding attorneys’ fees pursuant to sec-
tion 57.105(1)(b), Florida Statutes, for violating
Rule 9.330); Banderas v. Advance Petroleum,
Inc.,716 So.2d 876,877-78 (Fla. 3d DCA 1998)
(ordering counsel to show cause in writing why
sanctions should not be imposed and directing
that the Clerk of the Court provide a copy of
the court’s opinion to the Florida Bar); Lawyers
Title, 631 So. 2d at 1101 (ordering counsel to
show cause why monetary sanctions should not
be imposed for violating Rule 9.330).

12 See supra note 10.
13 2010 WL 1076234, at *1.
14 Id.
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15 Id.

16 Id. Section 57.105(1) provides that a court
may render an award of reasonable attorneys’
fees when “the court finds that the losing party
or the losing party’s attorney knew or should
have known that a claim . . . when initially
presented to the court . . . (b) Would not be
supported by the application of then-existing
law to those material facts.” Section 57.105(1),
Florida Statutes.

17 431 So. 2d 1011 (Fla. 2d DCA 1983).
18 Id. at 1013.

19 Id.

20 Id.

21 See id. at 1014 (noting that the Supreme
Court’s caseload in 1959 had decreased to
555 cases, and by fiscal year 1978-1979 had
increased to a staggering 2,676 cases).

22 See id.
23 Id.
24 Id. at 1014-15.
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25 Id. at 1015.

26 Office of the State Courts Administrator,
Judicial Certification Statistics for Criteria
Proposed by the Commission on District Court
of Appeal Performance and Accountability, Sep-
tember 2005, available at http://www.flcourts.
org/gen_public/programs.shtml (last visited
April 27,2010).

27 Jaytex Realty Co., 105 So. 2d at 819.

28 2010 WL 426380, at *1. According to the
court, the appellant “compounded its error by
including in its motion new arguments related
to an issue already addressed in its briefs
and at oral argument” which was, of course,
improper. Id. at *2.

29 For example in Amador v. Walker, 862 So.
2d 729 (Fla. 5th DCA 2003), the court’s deci-
sion hinged on the interpretation of a recent
Supreme Court decision, White v. Steak & Ale
of Florida, Inc.,816 So. 2d 546 (Fla. 2002). The
court ultimately affirmed the trial court in a
PCA opinion citing White. Appellant nonethe-

less filed a motion for rehearing, clarification,
and for a written opinion. In a scathing opinion
denying the rehearing motion, the court noted
that “it should have been obvious” that the
court agreed with appellee’s interpretation of
White based on the PCA opinion. The court then
ordered the appellant’s counsel to show cause
in writing why monetary or other sanctions
should not be imposed for filing the improvi-
dent rehearing motion and further directed
the clerk of the court to provide a copy of the
opinion to The Florida Bar.

30 Univ. of Miami, 948 So. 2d at 788.
31 Id. at 791.

32 See, e.g., Lawyers Title Ins. Corp., 631 So.
2d at 1101 (noting that if the “abuse of mo-
tion practice preservers, ‘the fear might arise
that all motions for rehearing would, at least
initially, be viewed with skepticism by a busy
court™) (quoting Parker v. Baker, 499 So. 2d
843, 848 (Fla. 2d DCA 1986)).
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